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The  present  appeal  has  been f i led  by  the  assessee  

where in the  correctness  o f  the  order  dated 29 .12 .2021 of  

CIT(A )  (NFAC i.e.  National Faceless Appeal Centre) Delhi 

pertaining to 2011-12 assessment year is assailed on the 

following grounds :  

1. That the CIT (A) has erred in facts, by not considering that the Appellant is a low 

educated person doing petty labour jobs and not usual with the legal proceeding 

under the Income Tax Act and the non-compliance of the notices was not a 

deliberate act of the Appellant. 

2. That the CIT (A) has erred in facts, by not considering the explanation given by 

the Appellant that the cash deposited amounting to INR 4,31,000/- in his bank 
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account and also INR 2,69,000/- by cheque received from relative and used to 

deposit in FDR amounting to INR 7,00,000/- to meet the study visa requirement 

for his son. Regarding source of deposits, the appellant explained it as the savings 

of all the family member, as including him, his wife and daughters were also 

working and earning and each had used their savings and also borrowed the 

remaining fund from relatives to support the education of his son. 

3. That the CIT (A) has erred in law, by disregarding the Principle of Natural 

Justice by not providing the proper opportunity of being heard. 

4. That the CIT (A) has erred in facts, by not considering the difficult time of 

COVID-19 pandemic. 

It is hereby requested before your Goodself to kindly provide the opportunity of 

being heard since the non-compliance of the notices was not a deliberate act of 

the Appellant. As a matter of natural justice and to ensure that there is no failure 

of justice the appellant shall be provided with an opportunity of being heard and 

represent his case. 

The Appellant reserves the right to add, alter or amend any of the grounds of 

appeal at any time before or during the hearing of appeal. 

 

2. The  re levant  facts  o f  the  case  are  that  the  proceedings  

u/s 147 of  the  Act  were  in i t iated  in  the  case  o f  the  assessee  

in  v iew o f  the  fac t  that  certa in deposi ts  were  found to  have  

been  made  in  the  assessee 's  bank account.   

2 .1  In  response to  the  not ice  issued,  the   assessee  f i l ed a 

re turn dec lar ing  total income o f  Rs .76,600/- .   The  AO 

cons ider ing the  reply as  unsat i s factory  made the  addi t ion of  

Rs .3,31,000/-.  

3 .  The  assessee  carr ied  the  issue  in appeal  be fore  the  F irst  

Appe l late  Author i ty .  The  appea l  f i l ed was d ismissed  in  

l imine.  The  exp lanat ion  o f fered  for  the  de lay  in  Column 

No.15  in  the  Memo o f  Appeal  as  per  Form No.35  pleading  

lack o f  exposure e tc.  was re jected .  
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4. Aggr ieved the  assessee  i s  in appea l  be fore  the  Tr ibunal .  

5 .  The  ld .  AR re fe rr ing to  the  p lead ings  made in  Ground 

No.  3  & 4above  prayed for  a  set  as ide  of  the  order  where in 

the  appeal  was d ismissed  in  l imine .   Prayer  for  a  remand 

back of  the  issues  for  a  proper  considerat ion on  facts  was 

made .    

5 .1  Re ferr ing  to  the  record  i t  was submitted  that  there  was 

a  de lay of  29 days  on account of  COVID re la ted issues .    

5 .2  On mer its ,  i t  was h is  submiss ion  that  the  impugned 

order may be  se t  aside  and the  issues  be  restored to  the  AO. 

5 .3   Re ferr ing to  the  record ,  i t  was submitted  that  the  

assessee  has  exp la ined that  the  depos i ts  were  f rom the  past  

savings  and earnings  o f  the  ent i re  fami ly .   These  had been 

pooled  together  but  the  explanat ion  had not  been  considered.   

The  avai labi l i ty  o f  funds with the  assessee  was necess i tated 

for  send ing his  ch i ld to  Austra l ia  for further studies .   

5 .4  The  v isa  appl icat ion on query ,  i t  was stated  was 

re jected .    

5 .5  I t  was submit ted  that  s ince  the  earn ings  of  the  assessee  

or  his  fami ly  members  was l imited  and did  not  require  the  

f i l ing  of  tax  re turns,  hence  he  is  not  in  a pos i t ion to  f i l e  any 

such document.   The  earnings o f  the  family  members  were  
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much be low the  taxable  l imits .  According ly ,  i t  was his prayer  

that  remand back for  a  fa i r  apprecia t ion o f  facts  be  d irected.  

6 .  The  ld.  Sr .DR appear ing  for  the  Revenue  in i t ia l l y  took 

the  pos i t ion  that  remand be  made  to  the  CIT(A ) ,  however ,    

cons ider ing  that  facts  and issues  were  requi red to  be  

enquired  in to  by the  AO agreed  for  a  remand back  to  the  AO 

for  cons ider ing  the  i ssues.  

7 .  A  perusal  o f  the  record  shows that  the  Assess ing Of f icer  

re jected  the  explanat ion of  the  assessee  in  part  for  want  o f  

documentary evidence .   The  appea l  o f  the  assessee  was 

d ismissed by  the  Fi rs t  Appe l la te Author i ty  on  the  grounds of  

l imitat ion.  I  f ind  on  go ing  through the  order  that  there  is  no 

d iscussion there in to  the  re levant fact  namely whether  any 

spec i f i c  not ice  was issued to  the  assessee  to  address the  

de lay or  not  ?   No  mention  is  found made in the  order  to  the  

number  o f  days  by  which the  appeal  was not i ced  to  be  t ime  

barred  by  the  ld .  F irs t  Appe l late  Author i ty .   I t  i s  seen  that  

the  assessee  on the  other  hand had appended an  explanat ion 

to  the  de lay  in  the  Memo o f  Appea l  f i l ed suo-moto.  The  F irs t  

Appe l late  Author ity  d ismissed the  exp lanat ion appended in  

the  Memo of  Appeal  f i led  ho ld ing  “  that the law assists those who are 

vigilent and not those who sleep over the night as found in the maxim "Vigilantibus, non 

dormientibus  jura  subveniunt".   The  fo l lowing explanat ion that  the  
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de lay  had occurred  “due to  l i t t l e  knowledge  and hav ing  no  

exposure  of  any person  deal ing  in  h is  to ta l ly  af ra id  of  income 

tax  demand due  on  me.  My circle is also of illiterate people”  

was scof fed at  and dismissed ho ld ing  that  i t  was 

ques t ionable  as he  was represented  by  an  Advocate  and a 

C.A .  at  the  assessment/F irst  Appe l late  s tage  holding  that ,  “  

the rule 'ignorance of the law is no excuse or 'ignorantia juris non-excusat,' or ' ignorantia 

legis neminem excusat' .  The  said conclus ion on fac ts  as  avai lable  on 

record  cannot  be  upheld .  The  hyper technica l  v iew taken in  

the  case  of  a  dai ly  labour to  whom admitted ly  access  to  legal  

remedies  e tc.  cannot  be  said  to  be  read i l y  ava i lab le  and 

poss ib ly  could  be  avai led  o f  only  on  account o f  personal  

ob l i gat ions e tc.   Possibly  there  is  no  f ree  lega l  a id  ava i lable  

for  tax  l i t igat ion.   Thus,  th is  abrupt  d ismissa l  o f  the  appeal  

i gnor ing  the  facts  and without  a f fording  an opportun ity  to  

meet  the  charge ,  i t  is  my  painfu l  duty  to  record  cannot be  

uphe ld .  The  Tax Author it ies  l ike  every  o ther  Government 

servants/agency per forms State  funct ions for  the  

Government .   The  Government ex is ts  and funct ions for  i ts  

c i t izens.   The  c i t i zens are  taxpayers  as  we l l  as  the  

marg inal ized  hardwork ing to i l ing  masses  engaged  in  bui ld ing  

a  fu l f i l l ing  l i f e  f or  themselves .   Thus,  the  arb it rary order  

where  wi thout  g i v ing not ice  the  explanat ion appended in  the  

Memo of  Appeals  was  not  go ing  to  be  accepted cannot  be  
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uphe ld .  The  assessee 's  appea l  has  been thrown out  not ic ing  

that  be fore  the  Assess ing  Off ice r  as  we l l  as  the  F irst  

Appe l late  Author i ty  the  assessee  was represented by  a 

counse l  and appeal  was f i led by  a  C.A.  Such a  b iased 

reasoning  in  a case  l ike  the  present  case reek ing  of  

pre jud ices  cannot  be  uphe ld.   The  facts  on record  cannot  be  

a l lowed to  remain ignored .  The  sa id  reasoning  keep ing  the  

socia l ,  educat iona l  and f inancia l  background o f  the  assessee  

working as  a  da i l y  wage labourer  is  patent ly  a  very  unfai r  

exercise  o f  power  to  re ject  the  Condonat ion o f  de lay  o f  a  few 

days  ignor ing the  prayer  made in  the  Memo o f  Appeal  i tse l f .   

Explanat ion is  on record .   A t leas t  g ive  a  fa i r  hear ing.  

Arbi trary  and unfa ir  act ions  by  the  Author i t ies  can  have  

ser ious consequences  where in  the  marg inal ized may consider  

themselves  a l ienated from the system.   Such an outcome 

should  be  act ive ly  avoided.   I  f ind  that  admi ttedly,  no 

advantage  has been der ived  by the  assessee  by  f i l ing  the  

appeal  la te .   Nor  any  ves ted r ight  o f  the  Revenue  has  been 

upset  i f  the  de lay  in  a  case l ike  the  present case  is  

condoned.  Explanat ion is  ava i lab le  on  record .   Keep ing  in  

v iew the  l imita t ion of  the  assessee  p leaded as  per  record,  the  

summary d ismissa l  o f  the  appeal  w i thout  even car ing  to  put  

the  assessee  to  any not i ce  o f  the  spec i f ic  de lay ,  in  these  

pecul iar  facts  and c ircumstances  as  per  record,  I  am of  the  
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v iew,  cannot  be  sanct ioned.   The  order,  accord ing ly  cannot  

be  susta ined .   The  de lay  dur ing  COVID per iod s tands 

addressed.  

8 .  The  hear ing  in  the  present  appea l  was re- f ixed as  in  the  

appeal  as  argued on  18 .05.2022  the  only  prayer  o f  the  

assessee  was for  a  remand back.   However ,  whi le  f inal iz ing  

the  order  cons ider ing  the  facts as  consis tent ly  avai lable  on 

record ,  the  hearing was re- f ixed for  the  bene f i t  o f  the  

Revenue to  argue why the  appeal  on  facts  instead  of  remand 

back as  per  the  counse l ’s  prayer  in fact  shou ld  not  be  

a l lowed.   

8 .1  Accord ingly,  the  hear ing  was re- f ixed in  order  to  a f ford 

an oppor tuni ty  to  the  Revenue to de fend the  order .    

8 .2  The  reasoning  for  the  sa id conc lus ion  was on account  of  

the  pecul iar  facts  on record where  admi tted ly  in  a  case  l ike  

the  present case ,  the  assessee wi l l  poss ib ly  never  be  in  a 

posi t i on to  f i le  “c l inching  ev idences”  l ike  the  ev idences  of  

f i l ing  of  re turns e tc .  by  his  fami ly  members .   The  assessee ,  

as  not iced  i s  a  da i ly  wage  worker  and cumulat ive ly  and 

indiv idual ly  the  income of  the  family  has  never  been 

anywhere  c lose  to  the  taxable  l imits .   The  fact  remains on 

record  that  the resources/sav ings  f rom a l l  sources  were  

pooled  in  by  the  assessee  to  ensure  f inanc ia l  v iabi l i ty  f or  
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avai l ing  a  Student  V isa  for  a  daughter  which ul t imate ly  a lso 

s tood re jected.   These  facts  remain  unrebutted  on record.   

Accord ingly,  the  Revenue  was put  to  not ice  to  de fend the  

order.  

9 .  The  ld .  Sr.DR re l ied  upon the  order  and submitted that  

the  evidences  o f  tu i t ion/coaching  and other  incomes of  the  

fami ly  members could  not  be  sat is factor i ly  demonstrated by  

the  assessee  and these  may be  ver i f ied .   

10.  No further  arguments were  made.   

11.  I  f ind on a cons iderat ion of  the  facts  on record and 

address ing  the  social  mi l ieu f rom which the  assessee  comes 

f rom,  that  to  further burden the  assessee or  the  tax 

administ rat ion  in  the  pecul iar  facts would not  only be  an 

unfa ir  order  but a lso  be  de tr imental  and wasted exerc ise  for  

a l l  concerned.  Keeping  in  v iew the  real i t ies  and aspi rat ions 

o f  the  r is ing  India  and the  e f for ts  o f  the  to i l ing  masses  where  

certa in famil ies  instead  o f  s i t t ing  in  apathy for  the  State  

Administ rat ion to  dole  out  State  largesse  the enterpr is ing  

se l f  respec t ing  populat ion  a lso  consists  o f  such c i t izens who 

instead  choose  to  make  the ir  own e f forts  to  avai l  o f  the  

opportun it ies  and advantages  prov ided  by  educat ing  the ir  

ch i ldren .   There  are  sec t ions o f  Soc ie ty  who choose   to  

invo lve  every  fami ly  member in  industr iously  working  and to 
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s imultaneously  s tudying  to  ensure  a  proper  and a  decent  

l ive l ihood for  the  next  generat ion .  To  my  mind,  th is  spir i t  o f  

the  r is ing  India  should not  be  crushed by  a  mechanica l  e f f ort  

o f  look ing  for  ev idences  in  2022 for  an ac t iv i ty  which 

cu lminated  in  re ject ion o f  v isa  appl icat ion of  assessee 's  

daughter  on 15 t h  July ,  2010.   As  per  record,  the  assessee  

has  expla ined the  depos i ts  s tat ing that  these  were  made to 

“meet study visa requirement on the basis of New FDR made on 15.04.2010, we have 

opened Overdraft Account no.. 65082236095 with same Bank on 16.04.2010 for Rs. 

6,30,000/ from which Cash is withdrawal on 17.04.2010, 22.04.2010 and 21.07.2010. 

Similarly cash is deposited on 01.06.2010 against cash withdrawals on 17.04.2010 & 

22.04,2010. This overdraft account is closed on 15.10.2010 by closing FDR made on 

11.04.2010. Balance amount was withdrawal in cash (Copy of overdraft account is being 

enclosed herewith). My daughter was not able to get opportunities to go abroad for 

student visa. (Copy of rejection letter issued by Australian Government on July 15, 2010 

is also being enclosed herewith). The  sources  are  expla ined ;  1 have two 

daughters one of which was Post Graduate at the time. The second daughter was also doing private 

job. My wife was also doing household job, As my source of earning is limited my daughter Shilpa 

was also doing coaching work from the home for last many years. So on the basis of old savings 

of all member and my saving we have deposited Rs. 4,31,000/- as cash in my saving 

account with State Bank of India as above mentioned. As income of all the members were 

below taxable limit so no return was filed.  I t  has  a lso  been expla ined that ;  

We have also taken as Rs. 2,69,000/- as loan from our relative by cheque. On same date 
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we have made FDR Rs. Seven Lacs from my saving account. (Copy of Educational 

certificate of my daughter is enclosed herewith). 

12.  I  f ind  on a cons iderat ion  o f  the  facts  and c ircumstances  

cons is tent ly  ava i lable  on record  that  the  bene f i t  o f  past  

savings  o f  the  assessee 's  family  cons is t ing  of  assessee 's  wi fe ;  

two educated  daughters  and educated son to  the  tune of  Rs.  

3 ,31,000/- re jected by  the  AO and sustained by  the  CIT(A )  

cannot  be  upheld  look ing  at  the  target  which the  assessee  

was asp ir ing  for  i .e .  sending  h is daughter  abroad for  fur ther  

s tudies.  Looking at  his  background,  i t  was a sa lute  worthy 

ambi t ion .   The  wife  o f  the  assessee  as  per  p lead ings  be fore  

the  AO a lso  was working  in  o ther  persons ’  households ;  one  

Post  Graduate  daughter  was g iv ing  tu i t ions and another Post  

Graduate  daughter  was in  pr ivate  employment  and the  

educated son  was a lso  gainful ly  employed.   Accord ingly,  the  

argument  that  there  were  past  sav ings which were  pooled  in  

and co l lec ted and depos ited keep ing the  purpose  for  which 

the  assessee  was working  to  achieve  the  c la im has been 

d iscarded  without  any basis  except  the  reason ing  that  í t  is  

ve ry/highly  improbable  that  such a  huge  amount  can  would 

be  ly ing  with h im id le .   There fore ,  the  assessee 's  content ion 

i s  not  acceptable” .   Keeping  in  v iew the  purpose  for  which 

the  assessee  was working  hard,  the  c la im was just i f ied on  

facts.   Accord ing ly,  the  respect ive  orders  are  set  aside  and 



                                                                                                           ITA/95/CHD/2022  

A.Y. 2011-12  

Page 11 of 11 

 

addi t ion  i s  d irected to  be  de le ted.  Said  order  was pronounced 

in the  Open Court  at  the  t ime of  hear ing i tse l f .    

13.  In the  resul t ,  the  appeal  o f  the  assessee  is  a l l owed.  

   Order pronounced in the Open Court on 5 th  

September,2022. 

         Sd/-    

                          (�दवा  सहं )                 

(DIVA SINGH) 

    �या#यक सद�य/Judicial Member 

 
 


